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1. ABOUT THIS DOCUMENT 

1.1 Introduction 

1.1.1 This note has been produced in response to actions from the first Issue Specific 
Hearing on the draft Development Consent Order (DCO) – including the Deemed 
Marine Licence (Schedule 9) and any other agreements, held at the Discovery 
Centre, Sandwich on 28 July 2016. 

1.1.2 National Grid’s responses to the Deadline 4 actions raised by the Examining 
Authority are set out in Section 2 of this document and where necessary further 
information had been appended to this document. 
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2. THE APPLICANT’S RESPONSE 

 

Action 
No. 

ExA description Response 

4 Article 2: Consider the 
wording in relation to the 
definition of 
‘Requirements’ 

The definition of “Requirements” in Article 2 (Interpretation) 
has been amended to reflect discussions at the first Issue 
Specific Hearing on the draft DCO.   

The revised drafting is included in the draft DCO (Doc 
2.1(B)) submitted at Deadline 4.  

5 Article 2: Consider the 
definition of ‘Maintain’ 

Concerns were raised that the definition of “maintain” was 
drafted too widely and would allow for works beyond those 
assessed in the Environmental Statement (ES) (Doc 5.2).   

Clarification was also sought that the extent of works 
provided for in the definition had been assessed in the ES. 

Counsel confirmed that the definition of ‘maintain’ is based 
on the definition contained in the model provisions. The only 
addition to the model provision definition is a reference to 
‘relay’. This has been included to allow for specific activities 
that might be required for electricity transmission 
connections, to ensure that National Grid is able to provide 
a continuous service to its customers. 

Counsel also confirmed that the extent of maintenance 
works had been assessed in the ES. 

See paragraphs 2.4 to 2.10 of the “Applicant’s Written 
Summary of Case put forward orally at the Issue Specific 
Hearing on the Draft Development Consent Order” (Doc 
8.16) for a more detailed consideration. 

The definition of maintain did include a reference to 
“dismantle” but this was deleted from the draft DCO in 
response to the ExA’s first round Written Question 1.5.2 
(Doc 8.2). 

The Planning Inspectorate’s Advice Note 15 (Paragraph 
20.2) states that: 

 “Particular care should also be taken when drafting a power 
to maintain so that it does not authorise works outside of 
those assessed” and in the adjoining ‘good practice points 
that “The power to maintain should be limited, either in the 
definition of ‘maintain’ and/ or within the maintenance 
article, to the extent assessed in the Environmental 
Statement (ES).” 
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Action 
No. 

ExA description Response 

The definition of maintain in the draft DCO (Doc 2.1 (B)) 
states: 

 “… but not so as to vary from the description of the 
authorised development in Schedule 1 and only to the 
extent assessed in the environmental assessment.”   

The definition of the term ‘maintain’ has not, therefore, been 
widely drawn and does not authorise works outside those 
assessed. 

It remains National Grid’s view that the definition of 
‘maintain’ in the draft DCO is correct and that there is no 
need to amend the drafting further. 

6 Article 2: Consider how 
documents related to the 
Construction 
Environmental 
Management Plan are 
described and 
referenced 

Whether the documents underneath the Construction 
Environmental Management Plan (CEMP) should be 
considered as part of the CEMP, rather than accompanying 
the CEMP, was considered at the hearing (see paragraphs 
2.11 and 2.12 of the “Applicant’s Written Summary of Case” 
(Doc 8.16). 

National Grid confirmed that the issue of whether the plans 
under the CEMP (Doc 5.4.3C (B)) should be defined as 
being incorporated into the CEMP or defined as standalone 
documents was being considered further by National Grid. 

Following such consideration, the definition of CEMP and 
various plans has been redefined to make clear that the 
documents (plans) underneath the CEMP are part of, and 
included with, the CEMP. 

The revised drafting is included in the draft DCO (Doc 
2.1(B)) submitted at Deadline 4.   

7 Article 2: Consider 
whether the wording in 
relation to the definition 
of the ‘Outline Waste 
Management Plan’ 
should be as Plans with 
regard to certification by 
the Secretary of State 
the same as for the 
Public Right of Way and 
Traffic Regulation Plans 

The Outline Waste Management Plan (OWMP) (Doc 
5.4.3D) is a standalone document forming part of, and 
incorporated into, the CEMP (Doc 5.4.3C (B)). See 
response to action point 6 above.  

The OWMP is no different from the other standalone plans 
included in the CEMP such as the Biodiversity Mitigation 
Strategy (Doc 5.4.3E (A)) and the Construction Traffic 
Management Plan (Doc 5.4.3G (A)) and which are provided 
for in Requirement 5 (Construction Environment 
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Action 
No. 

ExA description Response 

with regard to 
certification by the 
Secretary of State 

Management Plan).   

The intent is that the OWMP will, like the other plans 
specified in this requirement, be certified by the Secretary of 
State pursuant to Article 46 (Certification of plans, etc). 

The detailed site plans provided for in Requirement 6 
(Approval and implementation of construction mitigation 
plans) are informed by, and must incorporate the relevant 
recommendations and requirements, specified in the CEMP 
and supporting overarching plans, scheme and strategy 
provided for in Requirement 5.  

To make clearer the distinction between the two plans the 
overarching plan (Requirement 5) is referred to as the 
‘Outline Waste Management Plan’ as opposed to the site 
specific Site Waste Management Plan provided for in 
Requirement 6. 

The reference to ‘Outline’ could be removed from the 
definition but it is National Grid’s view that this reference 
helps make clearer the distinction between the two. 

 

8 Consider the definition of 
‘Environmental 
Statement’ 

As was confirmed in response to Written Question 1.5.20 
(Doc 8.2) National Grid’s view is that it is neither necessary 
nor appropriate for the ES (Doc 5.2) to be certified by the 
Secretary of State (see response at page 135 of Doc 8.2). 

This point was reiterated by Counsel at the  hearing on the 
draft DCO (see paragraphs 2.61 to 2.62 of the “Applicant’s 
Written Summary of Case” (Doc 8.16). 

As the intention is not to certify the ES (and in response to 
the ExA’s first round Written Question 1.5.2 (Doc 8.2)) 
National Grid confirmed that it was necessary for the 
definition to be complete and to refer to all documents 
submitted during the examination and which form part of the 
ES.  National Grid confirmed the definition would have to be 
updated during the examination to include reference to all 
amendments and errata submitted.   

Counsel also reiterated this point at the  hearing on the draft 
DCO (see paragraph 2.13 of the “Applicant’s Written 
Summary of Case” (Doc 8.16). 

As the final definition of the ES will include a full and 
definitive definition of the ES (including all errata and 
updates) National Grid considers that ES is (and will be at 
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Action 
No. 

ExA description Response 

the end of the examination) properly defined. 

 

11 Article 7: Consider 
whether changes should 
be clearer in relation to 
the Marine Management 
Organisation 

The drafting of this article follows the model provisions and 
also reflects drafting agreed with the Marine Management 
Organisation (MMO) in the National Grid (Hinkley Point C 
Connection Project) Order 2013 (SI 2016 No. 49). 

After considering this issue further, National Grid is of the 
opinion that the drafting of this article, in relation to the 
Secretary of State being required to consult with the MMO, 
does not require changing. 

National Grid is satisfied that the drafting makes clear that 
the Secretary must consult with the MMO before giving any 
consent to the transfer of the benefit of the order.   

National Grid does not believe it is necessary, or 
appropriate (in light of consultation principles and guidance 
issued by the Government to government departments), to 
unduly fetter the Secretary of State in fulfilling this obligation 
(should it arise) by stipulating in the article the form and 
process of such consultation. 

National Grid is confident that any consultation undertaken 
by the Secretary of State in this regard will be conducted 
appropriately. 

 

16 Article 22: Update on 
negotiations with the 
Crown Estate and how 
escheat land is to be 
dealt with 

Please see the covering letter provided with National Grid’s 
Deadline 4 submissions for the current position. 

17 Article 27: Consideration 
of the necessity of this 
article 

National Grid can confirm that, following further 
consideration of this matter, Article 27 (Acquisition of part of 
certain properties) is not required as there is no outright 
acquisition of land under this draft DCO. 

This article has, therefore, been deleted from the draft DCO 
(Doc 2.1(B) submitted at Deadline 4. 

21 Article 31(5): Consider 
wording of this article 

(Note: this is now 
article 30 in the draft 

The drafting of this article follows the model provisions and 
is well precendented. 

This article is concerned with short term possession of land 
for maintenance of the authorised development (the period 
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Action 
No. 

ExA description Response 

DCO as submitted at 
Deadline 4) 

of maintenance is defined in sub-paragraph 11) as being a 
period of five years). 

This allows National Grid to remedy any initial issues that 
may arise following the construction of the authorised 
development.   

As was made clear by Counsel for National Grid at the 
hearing on the draft DCO, this period of five years refers to 
the period of time time over which the power of 
maintenance can be exercised. Counsel also confirmed that 
the exercise of such powers are subject to a 
reasonableness test which requires any possession of land 
to be reasonably required and for works to be reasonably 
necessary (see paragraphs 2.48 to 2.52 of the “Applicant’s 
Written Summary of Case” (Doc 8.16). 

Note, this article does not permit National Grid to remove 
any buildings from the land. 

Before giving up possession, sub-paragraph (5) requires 
National Grid to remove all temporary works and restore the 
land to the reasonable satisfaction of the landowner. This 
would mean that any temporary structure or building erected 
by National Grid as part of the temporary works would have 
to be taken down and removed.  

This article must be differentiated from Article 28 
(Temporary use of land by National Grid) as this article 
permits National Grid to take temporary possession of land 
in order to construct the authorised development. 

Article 28 also requires National Grid, before giving up 
possession, to remove temporary works and to reinstate the 
land to the reasonable satisfaction of the owner.   

This article differs from Article 30 (Temporary Use of land 
for maintaining the authorised development), however, as it 
permits the removal of buildings from the land.  If any such 
buildings are removed then National Grid is not required to 
replace any building or structure that it may have removed 
from the land.  

This reflects the different use identified for the land 
(construction rather than maintenance) and the fact that the 
land has been identified in the Order limits where temporary 
possession is required in order to carry out works relating to 
the authorised development.   

Where such land has been identified then the drafting 
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Action 
No. 

ExA description Response 

provides that should a landowner, nevertheless, choose to 
go ahead and construct a building on land identified as 
being required for temporary works then National Grid is 
able to remove any such building so as the erection of any 
such building cannot hold up the delivery of a nationally 
significant infrastructure project.   

35 Requirement 5: The sign 
off of the component 
parts of the Construction 
Environmental 
Management Plan to be 
agreed with the local 
authorities 

The component parts of the Construction Environmental 
Management Plan as listed under Requirement 5 of the 
draft DCO (Doc 2.1(B)) have been submitted to the 
examination and will be approved by the Secretary of 
Statement and certified under Article 43.  

The proposed drafting of Requirement 5 puts forward a ‘tail 
piece’ to this requirement. If an approval was required from 
the relevant planning authority this would take place in 
accordance with Schedule 4 ‘Discharge of Requirements’ of 
the DCO.  

National Grid liaised with the Councils on this action. Dover 
District Council (DDC) noted that the representative from 
DDC confirmed at the DCO ISH that the CEMP had been 
agreed with the local authorities, and the Councils did not 
think further comment was required.   

If the ExA wish to clarify the action further, National Grid can 
provide a further response.  

37 Requirement 5: Consider 
adding ‘in writing’ 

Article 45 (Procedure regarding certain approvals, etc.) 
confirms that any consent, agreement, approval, if given, by 
a relevant planning, highway or street authority must be 
given in writing.   

As such, any amendments to the CEMP (Doc 5.4.3C(B)) 
and the other plans, scheme and strategy referred to in 
Requirement 5 (which are documents that will have been 
certified by the Secretary of State) must be agreed in 
writing. 

 

39 Requirement 6: Pursuant 
to 38 above, produce the 
following documents in 
outline: Soil and 
Aftercare Management 
Plan; Drainage 
Management Plan, 
Pollution Incident Control 
Plan; Lighting Scheme; 

National Grid responded to Action 39 at Deadline 3 in the 
Applicant’s Hearing Note on Actions requested at the Issue 
Specific Hearing on the Development Consent Order held 
on 28th July 2016 (Appendix C, Doc 8.23). 

National Grid considers that the level of detail already 
provided in relation to the plans and schemes requested is 
sufficient at this stage of the project. The detail of each plan 
cannot be confirmed until after the completion of detailed 
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Action 
No. 

ExA description Response 

Site Waste Management 
Plan; and Travel Plan.  

design and pre-construction surveys to be undertaken by 
the main works contractor.  

Furthermore, in relation to the Site Waste Management Plan 
(listed in Requirement 6), an Outline Waste Management 
Plan (Doc 5.4.3D) was submitted as part of the application. 
National Grid’s detailed response on this matter can be 
found in response to Action 39 in Doc 8.23.  

50 Schedule 9: Provide 
clarification on the River 
Method Statement and 
details of the timing and 
means of notification 

A definition of ‘method statement’ has been included at Part 
1 of the DML (Schedule 9 of the draft DCO (Doc 2.1(B)) 
submitted at Deadline 4. This definition refers to the method 
statement as being a document and so must be made in 
writing. 

DML Condition 7 provides that the method statement has to 
be submitted for approval by the Marine Management 
Organisation (MMO) at least 20 business days prior to 
commencement of the licensed activity. 

In light of the very limited extent of marine works, National 
Grid considers that the drafting of the DML is proportionate 
with regards to details of timing and means of notification 
and that there is no requirement for more prescriptive 
drafting in this instance. 

The drafting in the DML reflects that which was agreed in 
the DML for the Hinkley Point C Connection Project order 
and which was agreed by the MMO. 

 

51 Schedule 9: Seek the 
Marine Management 
Organisation’s view on 
Condition 7 

.  

In light of the very limited extent of marine works, National 
Grid considers that the drafting of Condition 7 to be 
proportionate with regards to details of timing and means of 
notification and that there is no requirement for more 
prescriptive drafting in this instance.  

This approach has been communicated to, and agreed with, 
the MMO. 

 

52 Schedule 14: Provide an 
Explanatory 
Memorandum document 
for protective provisions 

A detailed response to this action point is provided at 
Appendix A of this document. 
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Action 
No. 

ExA description Response 

 

 

55 Other Consents/ 
Licenses and 
Agreements: Provide an 
update to Table 5.59.1 

Table 5.59.1 (as at 31.08.16) 

Enhancement (No. PILs and Non-PILs)   

Licences required 36 

Stage 1 letters sent / requests raised 36 

Stage 1 agreements in principal 7 

No. of rejections 7 

Stage 2 letter & plan sent 1 

Stage 2 meetings held 2 

Licences sent 0 

Licences completed 0 

 

56 Other Consents/ 
Licenses and 
Agreements: Submission 
of s.106 Agreement 

Despite best efforts to progress a signed version of the 
s.106 Agreement for issue to the Examining Authority (ExA) 
at Deadline 4, National Grid and the Councils agreed that 
this would not be possible as discussions are still on-going 
on a number of matters proposed in the s.106 Agreement.  
It is National Grid’s intention to submit a signed version of 
the Agreement at Deadline 5 (Friday 7 October 2016) if 
agreed by all parties.  

Please see Doc 8.27 ‘Position Statement on draft s.106 
Agreement’ which provides a position statement submitted 
jointly by National Grid Electricity Transmission plc (National 
Grid) and the local authorities of Kent County Council 
(KCC), Canterbury City Council (CCC), Thanet District 
Council (TDC) and Dover District Council (DDC) (‘the 
Councils’) with regards to the Section 106 Agreement (s.106 
Agreement) for the Richborough Connection project.   
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Appendix A 

ACTION 52: EXPLANATORY MEMORANDUM ON PROTECTIVE PROVISIONS AT 
SCHEDULE 14 OF THE DRAFT DEVELOPMENT CONSENT ORDER 

1 Introduction  

1.1 At the first Issue Specific Hearing on the draft Development Consent Order (DCO) 
(Doc 2.1(A)) held at the Discovery Centre, Sandwich on 28 July 2016, the Examining 
Authority (ExA) requested for submission at Deadline 4, an explanatory memorandum 
document for the protective provisions included at Schedule 14 of the draft DCO. This 
action is numbered 52 in the Hearing Action Points List published by the Planning 
Inspectorate on 1 August 2016.  

1.2 Schedule 14 (Protective provisions) sets out the provisions for the protection of 
statutory undertakers affected by the authorised development. Schedule 14 is made 
up of the following component parts:  

1.2.1 Part 1 provides protection for electricity, gas, water and sewerage 
undertakers;  

1.2.2 Part 2 provides protection for operators of electronic communications code 
networks;  

1.2.3 Part 3 provides protection for highways and traffic; and   

1.2.4 Part 4 provides protection for railway interests.  

1.3 The protective provisions included in Schedule 14 are based on similar protective 
provisions found in the National Grid (King’s Lynn B Power Station Connection) Order 
2014, the National Grid (North London Reinforcement Project) Order 2014 and the 
National Grid (Hinkley Point C Connection Project) Order 2016.  

1.4 With the exception of the representations made by South East Water (SEW) and 
Network Rail Infrastructure Limited (Network Rail) detailed below, National Grid is not 
aware that any further representations have been made by Interested Parties in 
relation to the protective provisions included in Parts 1 to 4 of Schedule 14 of the draft 
DCO.  

1.5 National Grid understands that the ExA is seeking a summary only of the detailed 

protective provisions included in Parts 1 to 4 of Schedule 14.  This document therefore 
summarises the key issues relevant to each of the protective provisions and does not 
seek to provide a comprehensive commentary of each individual provision of 
Schedule 14.   

1.6 For the avoidance of doubt, the commentary provided in this explanatory 
memorandum is informed by the latest iteration of the draft DCO submitted at 
Deadline 4 (Doc 2.1(B)).  
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2 Part 1: electricity, gas, water and sewerage undertakers 

2.1 Part 1 of Schedule 14 provides protection for the apparatus of electricity, gas, water 
and sewerage undertakers.  

2.2 Apparatus belonging to or vested in electricity, gas, water and sewerage undertakers 
is located in, on or under the Order land, as described in the Book of Reference (Doc 
3.3) and shown on the Land Plans (Doc 4.3).  

2.3 The draft DCO provides, at article 32(b), that National Grid may extinguish the rights 
of, or remove or reposition the apparatus belonging to statutory undertakers over or 
within the Order land. A statutory undertaker for these purposes means any person 
falling within section 127(8) and section 138(4A) and (4B) of the Planning Act 2008. 
This comprises, inter alia, electricity, gas, water and sewerage undertakers, whose 

apparatus National Grid may require to be removed or repositioned pursuant to the 
powers conferred by article 32(b) of the draft DCO.   

2.4 In order to protect the position of these undertakers, National Grid has therefore 
included the protective provisions in Part 1 of Schedule 14. These are standard 
protective provisions that have been approved in numerous orders granting 
development consent, including the National Grid (Hinkley Point C Connection 
Project) Order 2016.  

2.5 The apparatus and undertakers protected under Part 1 of Schedule 14 are specified in 
Paragraph 2. For example, in the case of electricity undertakers, apparatus means 
electric lines or electric plant (as defined in the Electricity Act 1989), belonging to or 
maintained by that electricity undertaker for the purposes of electricity supply. An 
electricity undertaker for the purposes of Part 1 of Schedule 14 means any licence 
holder within the meaning of Part 1 of the Electricity Act 1989. Definitions are also 
provided for gas, water and sewerage undertakers and gas, water and sewerage 
apparatus respectively.  

2.6 The principal protections conferred on electricity, gas and water undertakers by Part 1 
of Schedule 14 (the Part 1 Principal Protections) are as follows:  

2.6.1 no apparatus of electricity, gas, water or sewerage undertakers must be 
acquired otherwise than by agreement (Paragraph 4); 

2.6.2 no apparatus of electricity, gas, water or sewerage undertakers must be 
removed and no rights of those undertakers to maintain that apparatus must 
be extinguished until alternative apparatus has been constructed and is in 

operation to the reasonable satisfaction of the statutory undertaker in 
question (Paragraph 5(1));  

2.6.3 no apparatus of electricity, gas, water or sewerage undertakers must be 
removed for the purposes of executing works without written notice of that 
requirement, together with a plan and section of the work proposed 
(Paragraph 5(2));  

2.6.4 no works must be executed in, on or under land that are near to, or will or 
may affect, apparatus unless a plan, section and description of the works to 
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be undertaken has been given not less than 28 days before starting the 
works (other than in a case of emergency) (Paragraph 6(1));  

2.6.5 any works in, on or under any land that are near to, or will or may affect, 
apparatus must be executed in accordance with such reasonable 
requirements as may be made by the electricity, gas, water or sewerage 
undertaker (Paragraph 6(3)). This may include a requirement to remove the 
apparatus in question, provided always that such a requirement is reasonable 
(Paragraph 6(4)); and  

2.6.6 the proper and reasonable expenses reasonably incurred by the electricity, 
gas, water or sewerage undertaker in, or in connection with, the inspection, 
removal, alteration or protection of any apparatus must be repaid (Paragraph 
7(1)).  

2.7 The Part 1 Principal Protections are therefore primarily designed to protect the 
continuity of electricity, gas, water and sewerage supplies and services.  

2.8 The Part 1 Principal Protections are subject to various qualifications.  

2.9 For example, if alternative apparatus is to be constructed as a consequence of the 
removal of apparatus, the electricity, gas, water or sewerage undertaker must, on 
receipt of a written notice to that effect, as soon as reasonably possible use its best 
endeavours to obtain the necessary facilities and rights in other land in which the 
alternative apparatus is to be constructed (Paragraph 5(3)).  

2.10 Similarly, once the alternative apparatus to be provided or constructed has been 
agreed or settled in accordance with article 49 (arbitration) of the draft DCO, the 
electricity, gas, water or sewerage undertaker must proceed without unnecessary 
delay to construct and bring into operation the alternative apparatus and remove any 
apparatus required to be removed (Paragraph 5(4)).  

2.11 These provisions are aimed at ensuring that National Grid is not unnecessarily 
delayed in the execution of works connection with the authorised development.  

2.12 Detailed provisions on the recovery of expenses are included at Paragraph 7 so as to 
reflect as closely as possible the expenses actually incurred by the electricity, gas, 
water or sewerage undertaker in, or in connection with, the inspection, removal, 
alteration or protection of any apparatus.  

SEW 

2.13 In its submissions to the ExA at Deadline 2, SEW advised that the protective 
provisions included within Part 1 of Schedule 14 to the draft DCO are insufficient to 
protect its interests. Revised protective provisions were included at Appendix 33 of 
SEW’s Deadline 2 submissions. National Grid is considering these revised protective 
provisions and continues to negotiate these with SEW. 

2.14 National Grid is not aware that any further representations have been made by 
Interested Parties in relation to the protective provisions included in Part 1 of Schedule 
14 of the draft DCO. 
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3 Part 2: electronic communications code networks  

3.1 Part 2 of Schedule 14 provides protection for the operators of an electronic 
communications code network.  

3.2 Electronic communications apparatus belonging to or vested in the operators of an 
electronic communications code network is located in, on or under the Order land, as 
described in the Book of Reference (Doc 3.3) and shown on the Land Plans (Doc 
4.3).  

3.3 The draft DCO provides, at article 32(b), that National Grid may extinguish the rights 
of, or remove or reposition the apparatus belonging to the operators of an electronic 
communications code network over or within the Order land.  

3.4 In order to protect the position of these operators, National Grid has included the 
protective provisions in Part 2 of Schedule 14. These are standard protective 
provisions that have been included in numerous orders granting development 
consent, including the National Grid (Hinkley Point C Connection Project) Order 2016. 

3.5 The electronic communications apparatus and electronic communications code 
operators protected under Part 2 of Schedule 14 are specified in Paragraph 8, by 
reference to the definitions provided in the Communications Act 2003.  

3.6 The principal protections conferred on the operators of an electronic communications 
code network by Part 2 of Schedule 14 are as follows:  

3.6.1 the exercise of the powers in article 32 of the draft DCO are subject to 
paragraph 23 of Schedule 2 to the Telecommunications Act 1984 (the 1984 
Act). Paragraph 23 of the 1984 Act provides, inter alia, that where works are 

proposed to be executed which involve or are likely to involve a temporary or 
permanent alteration of any electronic communications apparatus, at least 10 
days’ notice shall be given prior to the execution of the works specifying the 
nature of the works, the alteration or likely alteration involved and the time 
and place at which the works will be commenced (Paragraph 9); and  

3.6.2 if as a result of the authorised development any damage is caused to any 
electronic communications apparatus belonging to an operator, National Grid 
must bear and pay the cost reasonably and properly incurred by the operator 
in making good such damage (Paragraph 10(1)). 

3.7 The Part 2 Principal Protections are intended to protect the continuity and integrity of 
the various telecommunications networks during the execution of works connection 
with the authorised development.   

3.8 The Part 2 Principal Protections are also subject to various qualifications.  

3.9 For example, the indemnity in Paragraph 10(1) does not impose any liability on 
National Grid with respect to any damage, to the extent that such damage is 
attributable to the act, neglect or default of an operator, its officers, servants, 
contractors or agents (Paragraph 10(2)).  
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3.10 Part 2 of Schedule 14 does not apply to any apparatus in respect of which the 
relations between National Grid and the operator are regulated by Part 3 (Street 
Works in England and Wales) of the New Roads and Street Works Act 1991 (the 
1991 Act) (Paragraph 11(a)). Part 3 of the 1991 Act provides a separate regime for 
apparatus affected or likely to be affected by highway, bridge or transport works.   

3.11 Similarly, Part 2 of Schedule 14 does not apply to damage, or interruption, caused by 
electro-magnetic interference arising from the construction or use of the authorised 
development (Paragraph 11(b)).  

3.12 National Grid is not aware that any representations have been made by Interested 
Parties in relation to the protective provisions included in Part 2 of Schedule 14 of the 
draft DCO.  

4 Part 3: highways and traffic 

4.1 Part 3 of Schedule 14 provides protection for highways and traffic.  

4.2 Part 3 (streets) of the draft DCO confers powers upon National Grid in relation to 
streets. A street is defined in the draft DCO as a street within the meaning of section 
48 of the 1991 Act. Highways are included within the definition of streets under section 
48(1)(a).   

4.3 National Grid requires powers to undertake works to, and in the vicinity of, certain 
highways. These include, inter alia, a power to carry out specified works to certain 

highways (article 10) and to temporarily stop up parts of certain highways (article 14) 
in connection with the authorised development. 

4.4 In order to provide protection for the highways which are subject to such powers and 
the traffic which uses these highways, National Grid has included the protective 
provisions in Part 3 of Schedule 14. These are standard protective provisions that 
have been used in numerous orders granting development consent, including the 
National Grid (Hinkley Point C Connection Project) Order 2016. 

4.5 The principal protections included in Part 3 for the benefit of highways and traffic (the 
Part 3 Principal Protections) are as follows:  

4.5.1 in exercising the powers conferred by the DCO, National Grid is to have 
regard to the disruption of traffic which may be caused and shall seek to 
minimise such disruption so far as is reasonably practicable (Paragraph 
13(4)); 

4.5.2 National Grid shall not, without the consent of the relevant highway authority, 
construct any of the works authorised by the DCO under and within 50 
metres of the surface of any highway which comprises a carriageway except 
in accordance with plans submitted to, and approved by, the relevant 
highway authority (Paragraph 13(5));  

4.5.3 no part of the works under a highway shall be constructed so as to interfere 
with the provision of proper means of drainage of the surface of the highway 
(Paragraph 13(6));  
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4.5.4 National Grid shall not commence the construction of, or the carrying out of 
any work which involves interference with, a highway except in accordance 
with plans submitted to and approved by the relevant highway authority 
(Paragraph 14(1));  

4.5.5 the relevant highway authority may at all reasonable times, on giving notice, 
enter upon and inspect any part of the works authorised by the DCO which is 
in, over or under any highway or which may affect any highway during the 
carrying out of the works. National Grid is required, where the relevant 
highway authority considers that the construction works present a danger to 
the highway, to adopt measures and precautions for the purposes of 
preventing such damage (Paragraph 15);  

4.5.6 National Grid shall not alter, disturb or interfere with any property of the 

relevant highway authority on or under the highway, or the access thereto, 
without the consent of the relevant highway authority (Paragraph 16(1));  

4.5.7 National Grid shall not remove any soil or material from any highway except 
so much as must be excavated in the carrying out of the works authorised by 
the DCO (Paragraph 17);  

4.5.8 National Grid must repay to the relevant highway authority its expenses 
reasonably incurred in the signposting of traffic diversions, diversion of 
footpaths, or the repair of any highway by reason of the diversion from a road 
of a higher standard, in consequence of the construction of the works 
authorised by the DCO (Paragraph 18(1));  

4.5.9 National Grid shall not, except with the consent of the relevant highway 
authority, deposit any soil or materials, or stand any plant, on or over any 
highway so as to obstruct or render less safe the use of the highway by any 
person (Paragraph 19(1));   

4.5.10 National Grid shall not, except with the consent of the relevant highway 
authority, erect or retain on or over a highway to which the public continues to 
have access any scaffolding or other structure which obstructs the highway 
(Paragraph 20);  

4.5.11 National Grid shall, where reasonably required by the relevant highway 
authority, provide and maintain (during such time as National Grid occupies 
any part of the highway for the purpose of constructing works authorised by 
the DCO) temporary bridges and ramps for vehicular and pedestrian traffic 

over any part of the works or in such position as may be necessary to prevent 
undue interference with the flow of traffic in the highway (Paragraph 21); and  

4.5.12 National Grid shall make good the subsoil, foundations and surface of any 
highway broken up or disturbed to the reasonable satisfaction of the relevant 
highway authority (Paragraph 22(1)).  

4.6 The Part 3 Principal Protections are therefore primarily aimed at ensuring that the 
safety and continuity of the highways network are maintained during the execution of 
works by National Grid. 
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4.7 The Part 3 Principal Protections are also subject to qualifications depending on the 
nature of the protection in question.  

4.8 For example, where plans submitted for the approval of the relevant highway authority 
under Paragraph 14(1) are not approved or disapproved within 28 days of submission, 
the relevant highway authority is deemed to have approved the plans as submitted 
(Paragraph 14(2)).  This approach has been adopted so as to ensure that the 
proposed development is not delayed unnecessarily and so as to allow greater 
flexibility and certainty in delivering the proposed development.    

4.9 Similarly, any amount payable by National Grid pursuant to Paragraph 18(1) of Part 3 
shall, if the highway fell or would have fallen due for repair as part of the maintenance 
programme of the relevant highway authority at any time within ten years of the repair 
being carried out by National Grid, so as to confer on the relevant highway authority a 

financial benefit, be reduced by the amount which represents that benefit (Paragraph 
18(2)). This qualification reflects the benefit which the relevant highway authority 
receives from securing the completion of overdue maintenance work for which the 
relevant highway authority is liable or from the deferment of time for such work.  

4.10 National Grid is not aware that any representations have been made by Interested 
Parties in relation to the protective provisions included in Part 3 of Schedule 14 of the 
draft DCO.  

5 Part 4: railway interests 

5.1 Part 4 of Schedule 14 provides protection for the railway interests of Network Rail 
(Paragraph 26).  

5.2 The draft DCO confers powers upon National Grid to execute works over and in close 
proximity to railway property in connection with the authorised development. The plots 
of land within the Order limits in which Network Rail holds an interest are described in 
the Book of Reference (Doc 3.3) and shown on the Land Plans (Doc 4.3).  

5.3 In order to protect the interests of Network Rail, National Grid has therefore included 
the protective provisions in Part 4 of Schedule 14. These protective provisions were 
approved by the Secretary of State in the National Grid (Hinkley Point C Connection 
Project) Order 2016. 

5.4 The principal protections included in Part 4 for the benefit of railway interests (the Part 
4 Principal Protections) are as follows:  

5.4.1 National Grid must before commencing any part of the authorised 
development as is situated upon, across, under, over or within 15 metres of, 
or may in any way adversely affect, railway property (a Specified Work), 
supply to Network Rail plans of that work for the approval of an engineer 
appointed by Network Rail (the Engineer) (Paragraph 29(1)); 

5.4.2 Network Rail may give notice stating that it desires itself to construct any part 
of a Specified Work which in the opinion of the Engineer is endangering or 
will or may affect the stability of railway property or the safe operation of 
traffic on the railways of Network Rail (Paragraph 29(3) and Paragraph 
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33(2)). National Grid must repay to Network Rail all fees reasonably incurred 
in constructing any part of the Specified Work (Paragraph 34(a));  

5.4.3 any Specified Work must be constructed, inter alia, with all reasonable 

dispatch and in such manner as to cause as little damage as possible to 
railway property (Paragraph 30(1));  

5.4.4 National Grid must make good any damage to railway property and pay to 
Network Rail all reasonable expenses to which it may be put and 
compensation for any loss which it may sustain by reason of any damage, 
interference or obstruction caused by the carrying out of a Specified Work 
(Paragraph 30(2));  

5.4.5 National Grid must at all times afford reasonable facilities to the Engineer for 
access to a Specified Work during its construction and must supply the 
Engineer with all such information as he may reasonably require with regard 
to a Specified Work (Paragraph 31);  

5.4.6 where any temporary or permanent alterations to railway property are 
reasonably necessary as a result of the construction of a Specified Work, or 
during a period of 12 months after the completion of a Specified Work, in 
order to ensure the safety of railway property, such alterations may be carried 
out by Network Rail. National Grid must (subject to receipt of prior notice from 
Network Rail), pay to Network Rail the reasonable cost of those alterations or 
additions (Paragraph 33(1));  

5.4.7 National Grid must in the design and construction of the authorised 
development take all measures necessary to prevent electromagnetic 
interference (EMI) with Network Rail apparatus and must establish with 
Network Rail appropriate arrangements to verify their effectiveness 
(Paragraph 35(3)).  Further detailed provisions relating to EMI are provided 
in Paragraph 35;  

5.4.8 National Grid must, on receiving notice from Network Rail that the state of 
maintenance of part of a Specified Work appears to be such as adversely 
affects the operation of railway property, take such steps as may be 
reasonably necessary to remedy that Specified Work (Paragraph 36);  

5.4.9 National Grid must not provide any illumination or illuminated sign or signal in 
the vicinity of any railway belonging to Network Rail unless it has first 
consulted with Network Rail (Paragraph 37); and 

5.4.10 National Grid must pay all reasonable costs, charges, damages and 
expenses incurred by Network Rail (and not otherwise provided for under 
Part 4) which may be occasioned by the construction, maintenance or failure 
of a Specified Work or any act or omission on the part of National Grid whilst 
engaged upon a Specified Work.  In addition, National Grid must indemnify 
Network Rail against all claims and demands arising out of or in connection 
with a Specified Work or any such failure, act or omission (Paragraph 39(1)).  
The obligations to pay and indemnify in Paragraph 39(1) are subject to the 
conditions and qualifications in Paragraphs 39(2)-(7) (inclusive) of Part 4.  
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5.5 The Part 4 Protective Provisions are therefore primarily aimed at ensuring that the 
safety and continuity of the railway network are maintained during the construction 
and operation of the authorised development.  

5.6 The Part 4 Protective Provisions are subject to qualifications and, where appropriate, 
requirements on the part of Network Rail.  

5.7 For instance, where any part of a Specified Work is to be undertaken by Network Rail 
pursuant to Paragraphs 29(3) or 33(2), it must at all times afford reasonable facilities 
to National Grid for access to such works during their construction and must supply 
National Grid with such information as it may reasonably require in relation to such 
works or the method of constructing them (Paragraph 32).  

5.8 In addition, in order to facilitate National Grid’s compliance with its obligations in 
respect of electromagnetic interference in Paragraph 35(3), Network Rail must make 
available to the undertaker all information in its possession reasonably requested by 
National Grid in respect of Network Rail’s apparatus (Paragraph 35(4)(b)). This 
provision is a concession to the fact that, in many instances, National Grid will only be 
in a position to undertake a considered assessment of EMI on receipt of technical 
information from Network Rail relating to its apparatus.   

5.9 For the avoidance of doubt, Paragraph 42 makes clear that nothing in the DCO 
prejudices or affects the operation of Part I of the Railways Act 1993. 

Network Rail 

5.10 National Grid’s position with respect to the progress of negotiations between itself and 
Network Rail, as well as the rationale for incorporating minor drafting amendments to 
the form of protective provisions included at Part 4 of the draft DCO submitted at 
Deadline 4 (Doc 2.1(B)), is set out in the response to Written Question 2.4.16 (Doc 
8.26).  

 


